LAWYERS’ COMMITTEE FOR

s CIVIL RIGHE

LEGAL RESOURCE

Advancing Equal Employment Opportunity

Putting the Affirmative Action College Admissions Cases in Context

The United States Supreme Court recently decided two im-
portant cases involving university admissions policies: Stu-
dents for Fair Admissions (SFFA) v. University of North Carolina
(UNC) and SFFA v. Harvard College. In these cases, the Court
held that the UNC and Harvard College affirmative action
programs, which consider race as one factor of many as
part of a holistic admissions process, violated the Equal Pro-
tection Clause. In so holding, the Court undermined equal
opportunity by significantly paring back the circumstances
in which race can be used in higher education admissions.

These cases address college admissions—nothing else. The
Supreme Court's decision does not change employment
law. Although opponents of civil rights argue the contrary,
employers continue to have a duty to create workplaces free
from discrimination, including through efforts designed to
achieve diversity, equity, inclusion, and accessibility (DEIA).

We urge employers to not retreat from these efforts and to
pursue all that is possible under the law. Workforces that
bring people together from different backgrounds allow us
to learn from each other, foster problem-solving and inno-
vation, and strengthen our economy and our nation. These
imperatives are more important now than ever.

Do these cases impact what is lawful under
Title VII of the Civil Rights Act, the federal law
that prohibits employment discrimination?

The Supreme Court's ruling does not change employers’
affirmative duty to ensure workplaces are free from dis-
crimination. Title VIl of the Civil Rights Act of 1964 has long
prohibited covered employers from discriminating on the
basis of race and other protected categories. Decades-old
Supreme Court rulings limited the use of race as a criterion
for employment decisions except to address prior discrim-
ination. The UNC/Harvard opinion does not change what is
already unlawful under Title VII.

N

What does the decision mean for employers’
DEIA measures?

The Court’s decision does not mean an end to DEIA pro-
grams thatinclude measures such as expanded recruitment
efforts, anti-harassment training, evaluation and modifi-
cation of job qualifications to ensure job relatedness, and
efforts to improve workplace climate and retention. Under
Title VII, employers have a duty to root out systemic racial
discrimination, including identifying policies and practices
that create unnecessary barriers to employment opportu-
nities for people of color. DEIA measures help employers
fulfill this legal obligation by identifying and remedying sys-
temic barriers to opportunity.

The employment context is different than college admis-
sions, with its own body of statutes and case law. More-
over, because DEIA programs typically do not involve
decision-making in hiring, promotion, pay, or other employ-
ment decisions, they are lawful in almost every case. Con-
trary to what opponents of DEIA want us to believe, permis-
sible DEIA measures can advance the purposes and goals
of Title VII. In enacting the Civil Rights Act, Congress strongly
encouraged employers to make voluntary efforts to break
down barriers, end occupational segregation, and increase
access to opportunity—the very aims of DEIA efforts.
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Why is DEIA still necessary?

Although significant advancements have been made toward
reducing explicit bias in the workplace, implicit or unconscious
bias remains. Moreover, policies and practices that result in
systemic discrimination contribute to ongoing occupational
segregation, leaving Black workers overrepresented in low-
er-paying and higher-risk jobs. Often less obvious than bla-
tant prejudice and unfair treatment, workplace policies and
practices that have a negative effect on a particular category
of workers can be more difficult to identify. As a result, many
occupations remain racially segregated, resulting in fewer op-
portunities and lower pay for Black workers and other workers
of color.” Black workers are almost twice as likely to be in ser-
vice-worker or laborer jobs, and almost 25 percent less likely
to be in managerial or professional jobs in the private sector.?

DEIA is good for business, workers, and benefits
our country as a whole.

DEIA programs help employers avoid leaving talent at the door
and have wide-ranging positive effects for businesses. Pro-di-
versity efforts have been shown to promote more inclusive
workplace cultures and enhance corporate innovation and ef-
ficiency.3 Studies show that diverse teams engage in a more
rigorous and thoughtful decision-making process by uplifting
different perspectives to reduce biases and enhance group
performance.*

Diverse teams are also better able to relate to customers
from other backgrounds—a vital skill in our global economy.
Companies with diverse workforces tend to experience higher
sales revenue, attract more customers, gain a larger market
share, and achieve greater profits compared to less diverse
companies.

Endnotes

Beyond the benefits to workers and companies, DEIA efforts
foster a thriving economy. Research suggests that closing the
gaps in employment opportunities and wages caused by dis-
crimination could result in an annual economic growth of tril-
lions of dollars.

Conclusion

If we want to build the future we deserve and reach our fullest
potential as a nation, employers must do their part to provide
opportunities to all workers and eliminate unnecessary barri-
ers, including through DEIA efforts. The Lawyers’ Committee is
committed to working with allied stakeholders, including em-
ployers, workers, and coalition partners to ensure equal op-
portunity in the workplace, regardless of the Supreme Court's
ruling in the UNC and Harvard cases.

Notes

This document contains general information only and reflects
views that are solely the Lawyers’ Committee’s. Nothing in this
document is intended as legal advice. If you would like legal
advice about your specific situation, you should consult with
an attorney.

Some states have enacted laws or taken other measures to
ban or restrict affirmative action and/or DEIA programs by
state employers. This document does not address the impact
of state laws or other state actions for employers.

For more information and resources, visit our affirmative ac-
tion landing page at https://www.lawyerscommittee.org/affir-

mative-action/
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